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STATEMENT OF QUESTION PRESENTED 


The question involved in this appeal is whether this 
action, involving the law of zoning, should be remanded 
for a further hearing before the cross-appellees, as of¬ 
ficials comprising the Board of Zoning Adjustment or 
should have been finally determined by the District Court, 
where the record shows: 

(a) that this matter has three times been presented at 
three separate hearings presided over by the cross-ap¬ 
pellees before being presented to the District Court for a 
judicial determination; 

(b) that trial was had before the District Court upon 
an admittedly true and accurate record; 

(c) that no newly discovered evidence has been offered 
by the cross-appellees; 

(d) that a Constitutional issue of fact was presented 
to the District Court for a final determination; 

(e) that the District Court rendered a decision vacat¬ 
ing and setting aside the order of the cross-appellees, 
which order denied the cross-appellants the use of their 
realty for office building purposes, such denial the lower 
Court stated was the result of arbitrary and capricious 
action by the Board without any foundation in law or 
evidence; the case was remanded to the Board for fur¬ 
ther proceedings and the prayers of the cross-appellants 
for injunctive relief were denied. The cross-appellants 
have appealed from that part of the decision of the Dis¬ 
trict Court remanding the case for further hearing and 
denying their prayers for injunctive relief. 
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Fob the District of Columbia Circuit 


No. 11,477 


George Hyman, Sadie Hyman and Leah Rome, 

C ross-A ppellants 

v. 

Theodore I. Coe, John Nolen Jr., Robert 0. Clouser, 
Culver Chamberlain and Samuel Scrivener, Jr. as 
the Board of Zoning Adjustment and Robert Davis 
as Inspector of Buildings for the District of Columbia 

C ross-Appettees 


Appeal from the United States District Court 
for the District of Columbia 


I 

JURISDICTIONAL STATEMENT 

Cross-appellants, who were the plaintiffs below (here¬ 
inafter referred to as the Owners ), filed in the lower 
court a complaint (App. 2)* for a mandatory injunction 


* Wherever the designation "App.” appears herein reference is 
made to the Joint Appendix printed in the brief of appellants in 
Appeal No. 11476. 
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against the cross-appellees, defendants below (hereinafter 
referred to as BZA), to require cross-appellees, Theodore 
I. Coe, John Xolen, Jr., Robert 0. Clouser, Culver Cham¬ 
berlain and Samuel Scrivener, Jr., comprising the Board 
of Zoning Adjustment of the District of Columbia, to 
vacate its order denying the Owners’ appeal for authori¬ 
zation to use their property for office building purposes 
and to grant them permission for such use, and further to 
require the Inspector of Buildings for the District of Co¬ 
lumbia to issue an occupancy permit enabling the Owners 
to put their property to such office use. (App. S). 

The Owners state that the amount in controversy ex¬ 
ceeds the sum of three thousand dollars, exclusive of in¬ 
terest and costs, and that this action arose bv virtue of a 
denial by the BZA of rights guaranteed to the Owners 
under the Fifth Amendment of the Constitution of the 
United States. (App. 7). The Owners invoked the in¬ 
junctive powers of the District Court to require the BZA, 
a local administrative agency created by an Act of Con¬ 
gress and possessing quasi-judicial authority, (1940 D. C. 
Code, Title 11, Section 325), to vacate the order referred 
to above and to grant authority to the Owners to use 
their property for office-building purposes pursuant to 
the Zoning Regulations of the District of Columbia en¬ 
acted by the Zoning Commission, possessing legislative 
authority by virtue of an Act of Congress (1940 D. C. 
(’ode. Title 5, Sections 413-419). The jurisdiction of the 
United States District Court for the District of Columbia 
is based on Title 28 U. S. C. A. paragraph 1331, page 82. 
The jurisdiction of this Court is based on Title 2S U. S. 
C. A. paragraph 1291, page 230. 

The memorandum opinion of the District Court in this 
case is reported as follows: Hyman v. Coe, 102 F. Supp. 
254, and is fully set forth in the joint appendix at pages 
29 to 34 inclusive. 
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II 

STATEMENT OF THE CASE 

The Owners adopt by reference, incorporate herein and 
make as a part hereof, as a *"Statement of the Case’’ on 
this appeal, those matters heretofore set forth as appel¬ 
lees’ counter-statement of the ease in Appeal Xo. 11476 
contained in pages 1-10 inch of Brief for Appellees. 

III 

STATUTES, REGULATIONS AND RULES 

Fifth Amendment, United States Constitution; Title 5, 
Sec. 413-420 (1940 I). C. Code): Title 11, Section 325 
(1940 I). C. Code); Title 28 U.S.C.A. paragraph 1291 and 
1331; Paragraph 30, Sec. XXIIT, Part 2 of Zoning Regu¬ 
lations of the District of Columbia effective February 
1950. 


IV 

STATEMENT OF POINTS 

"Plie Owners contend that the District Court should not 
have directed the BZA to reopen the proceedings and pro¬ 
ceed in accordance with the Memorandum Opinion (App. 
34) of the District Court; but should have granted the 
Owners’ prayer for a mandatory injunction requiring the 
BZA to grant permission to the Owners to use their 
property for office purposes for the following reasons: 

(1) That the order of the BZA, which was vacated and 
set aside by the District Court, (App. 67, 73) placed a 
restriction on the Owners’ use of their property which 
restriction exists today; that such restriction bears no 
substantial relation to the public health, safety, morals 
or general welfare and that the District Court, as a mat¬ 
ter of law, erred, by failing to exercise its own inde- 
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pendent judgment ami render a final decision on this 
point, without remand, based on the “true and accurate 
record” of tin* MX A proceedings (App. 28) introduced in 
evidence at the trial. 

(2) That the District Court erred, as a matter of law, 
by failing to take full control and complete jurisdiction 
over this action and rendering a final decision, without 
remand, as there was clearly presented in paragraphs 11 
and 12 of the Complaint (App. 7). facts alleging a denial 
of the Owners' Constitutional rights under the Fifth 
Amendment to use their property in the same manner 
and under the same conditions pursuant to the Zoning 
Regulations as others similarly situated, which facts were 
controverted and were at issue by virtue of the BZA’s 
Answer. (App. 11, 12). 

{.*>) That the District Court erred, as a matter of law, 
by remanding the case to BZA to “* * # proceed to take 
such 1 evidence as may be properly offered * * *" (App. 
.“>4) when the record clearly shows that no additional evi¬ 
dence was sought to be introduced by BZA and no offer 
of sue:! evidence has ever been made by BZA either at 
the time of the three BZA hearings or at the time of the 
trial before the District Court. The Owners contend that 
the record upon which the trial proceeded is complete, 
entitles them to the relief sought, is based upon the 
“true and accurate” record of the BZA proceedings and 
every opportunity to present such evidence as was deemed 
necessary and desirable was available to BZA to develop 
its defense to this action. 

(4) That relief should not have been longer delayed 
by referring the case back to the BZA when the District 
Court has found as a matter of law that the BZA abused 
its discretionary powers and that as a matter of law 
the injunctive relief sought should have been granted to 
fully adjudicate and vindicate the rights of the Owners. 
No remand is permitted by law for the purpose of 
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giving further expression to discretionary powers once 
abused when the record is complete, when the Owners 
qualify for the relief sought and when every opportunity 
was available to the BZA to introduce evidence in de¬ 
fense of this action. 


V 

SUMMARY OF ARGUMENT 

The District Court at the conclusion of the trial of tliis 
action rendered a final decision, vacating and setting aside 
an order of the BZA, which order denied the application 
of the Owners to use their property for office building 
purposes, on the grounds that the action of the BZA 
constituted an arbitrary and capricious exercise of dis¬ 
cretion contrary to the provisions contained in Paragraph 
30* of the Zoning Regulations and remanded the case 
to the BZA with an instruction to “* * * proceed to 
take such evidence as may be properly offered * * *” 
(App. 34). The District Court took the position that it 
‘** * * will not usurp the function of the Board * * *” 
and the remand was to proceed in accordance with the 
opinion of the District Court as set forth in its “Memo¬ 
randum” and upon the assumption that the BZA “* * * 
will follow the construction of the applicable law deter¬ 
mined in these proceedings * * *” (App. 34). This appeal 
is primarily concerned with the function of the District 
Court. 

Is it the function of the Court to render a final decision 
in this case or is it the function of the Board of Zoning 
Adjustment to render the final decision? 


* Wherever the designation “Paragraph 30” is referred to here¬ 
in reference is made to Section XXIII, Part 2, Paragraph 30, 
page 48 of the Zoning Regulations of the District of Columbia, 
effective February 1950. 
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It is obvious that the District Court lias relinquished 
to a local administrative agency i:s control and jurisdic¬ 
tion over this action, which agency, in three hearings be¬ 
fore it, commencing in the year 1947, lias denied the ap¬ 
plication of the Owners by virtue of orders couched in 
the same identical language. (App. 45, 4(5, (57, 73). 

The District Court denied the injunctive relief sought 
by the Owners and this appeal was taken to this Court to 
determine (1) whether or not, as a matter of law, the 
District Court made a proper ruling in remanding this 
case for the purpose of taking * * such evidence as 
may be properly offered * * *” and (2) whether or not, 
as a matter of law, the District Court made a proper 
ruling by denying the injunctive relief sought. 

The Owners contend that remand should not have been 
directed by the District Court; that remand was not 
sought by the BZA which solely relied upon, and defended, 
at its own insistence on the “true and accurate record” of 
the BZA proceedings; that this record entitles the Owners 
to the injunctive relief sought, as a matter of law, for the 
following legal reasons: 

(1) It is the function of the Court and not the BZA (a 
quasi-judicial agency) to determine, from the record, upon 
its own independent judgment, whether or not the re¬ 
stricted use imposed on the Owners’ property by virtue 
of the BZA's order, which restricted use exists today, 
bears a substantial relation to the public health, safety, 
morals or general welfare. The Owners state that the 
restricted use does NOT bear a substantial relation to the 
public health, safety, morals or general welfare. 

(2) Tt is the function of the Court and not the BZA to 
determine from the record whether or not the Constitu¬ 
tional rights guaranteed to the Owners under the Fifth 
Amendment have been violated. The Owners assert in 
paragraphs 11 and 12 of their complaint that they have 
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been denied “* * * the equal protection of the law to use 
their property in the same manner as persons owning 
property similarly situated * * *” (App. 7) which alle¬ 
gations have been controverted by BZA’s Answer (App. 
11 and 12), thus presenting a Constitutional issue of fact. 
The Owners contend that the District Court should not 
have remanded this action for further proceedings before 
the BZA but should have rendered a iinal decision based 
upon its own independent judgment when such a vital 
issue is presented for judicial determination. 

(3) Remand is not proper in this action as the record 
was certified as being ‘True and accurate” at the time of 
trial, no defect has been pointed out by the District 
Court in its ‘‘Memorandum”, no remand was sought by 
the BZA, and the District Court by virtue of its “Memo¬ 
randum” (which has been adopted by both sides as the 
Finding of the Court) meticulously examined all the evi¬ 
dence and found as a matter of law that there was nothing 
in the record to support the action of the BZA. (App. 
29-34). There is likewise nothing in the record to show 
that the BZA (the body conducting the hearings) was 
denied any opportunity to present any evidence which 
might be available. The Owners contend that upon the 
finding of the District Court as expressed in its “Memo¬ 
randum” they were entitled to relief when the record 
shows no defects, and every opportunity to present evi¬ 
dence has been available to the BZA to present such 
evidence as they deemed necessary or advisable to sup¬ 
port their order. Remand is not permitted when available 
evidence is not timely introduced and the situation which 
exists in this case, as shown by the record, is a remand 
contrary to law, without any indication whatsoever as to 
whether or not any additional evidence is available to 
BZA. 

(4) The Owners claim that they qualify under Para¬ 
graph 30 to use their property for office purposes; that 
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having established that right and having further estab¬ 
lished that the BZA denied that right as the result of an 
abuse of discretion (three times perpetrated), that the 
BZA has lost any further expression to the discretionary 
powers heretofore exercised and abused and this Court 
has the authority to make a final determination exercising 
its own independent discretion and judgment. 


VI 

ARGUMENT 

Restricted Use on Owners’ Property by the BZA Does 
Not Bear a Substantial Relation to the Public Health, 
Safety, Morals or General Welfare. 

Despite the action of the District Court in vacating and 
setting aside the orders of the BZA (App. 34, 35), as 
being arbitrary and capricious, the Owners still remain in 
the same position they have occupied since 1947: a posi¬ 
tion Where the use of their property is still restricted to 
that of an apartment house. The District Court states as 
the basis for its remand, a lack of judicial authority, 
couched in this language: “* * * and the Court will not 
usurp the function of the Board, * * *” (App. 34). In 
reply to this statement, the Owners contend it is the 
function of the Court and not the Board to decide whether 
the restricted character of use does or does not bear a 
substantial relation to the public health, safety, morals or 
general welfare. The Owners further contend, quoting 
from the case cited below “* * # and that in the final 
result the determination of this question is a duty which 
the court must discharge." (Emphasis supplied) 

Locally, in a zoning case testing the exercise of police 
power by the Zoning Authorities, this Court in the case 
of Bugher v. Got reals, 54 F 2d 451, 60 App. D. C. 340, 
wherein relief was sought by a mandatory injunction, at 
page 341, stated: 
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“The question on which this case depends has been 
so recently decided bv the Supreme Court (Nectow v. 
Cambridge, 277 U. S/1S3, 4S S. Ct. 447, 448, 72 L. Ed. 
S42) that we feel it unnecessary to do more than refer 
to the conclusion reached by the court in that case, 
for the rule adopted there, is, we think, conclusive of 
the case here, at least so far as the record now before 
us is concerned. In the Nectow case, the Supreme 
Court held that while a court is not warranted in sub¬ 
stituting its own judgment for that of the zoning au¬ 
thorities charged with the duty of determining the 
question, nevertheless “the governmental power to in¬ 
terfere by zoning regulations with the general rights 
of the land owner bg restricting the character of his 
use, is not unlimited, and, other questions aside, such 
restriction cannot be imposed’ if it does not bear a 
substantial relation to the public health, safety, mor¬ 
als or general iv el fare and that in the final residt the 
determination of this question is a duty which the 
court must discharge’’ (Emphasis supplied). 

The rule of law, applicable to zoning cases to determine 
whether or not a zoning agency legitimately exercised the 
police power conferred by law, was fundamentally estab¬ 
lished by the United States Supreme Court in the leading 
case of Village of Euclid v. Ambler Realty Co. (decided 
November 22, 1926) 71 L. Ed. 303, 47 Sup. Ct. Rep. 114, 
.14 A. L. R. 1016, and it was the first zoning case decided 
by that tribunal. This rule of law applies to a Board of 
Zoning Adjustment. TIoffman v. Mayor and City Council 
of Baltimore, 79 A 2d 367. 

It is conceded by both sides in this litigation that the 
record of the BZA hearings represents a true and accu¬ 
rate record of the proceedings before the Board and it is 
upon this record that the District Court should have test¬ 
ed the merits of the Owners’ action for injunctive relief, 
bv exercising its dutv as established bv the rule of law 
cited in the case of Bugher v. Gotwals, supra, wherein 
this Court specifically charged the local judiciary with the 
power and authority to exercise that responsibility. The 
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Owners contend that the District Court, as to this point, 
cannot shift its responsibility to an administrative agency 
by an order based on a probability that further evidence 
“may be properly offered.” (App. 34) The Owners con¬ 
tend that remand on a probability or a possibility that 
further evidence (not newly discovered) “may be prop¬ 
erly offered” is highly prejudicial to their legal rights, (a 
point which will be later developed). Especially true is 
this contention when the record, true and accurate, (App. 
28) was urged by BZA as being the one basis upon which 
trial must proceed, thus shutting off any opportunity by 
the Owners or BZA to introduce at the trial any addi¬ 
tional. pertinent evidence which might better explain the 
respective positions of each side. 

Here we have a situation presented where the District 
Court, on the record of the BZA proceedings before it, 
and by virtue of its decision (App. 34, 35) which ruled as 

a matter of law that the action of the BZA was arbitrary 

•» 

and capricious, should have applied the fundamental prin¬ 
ciple of law stated in the “Buglier” case supra and ruled 
as a matter of law that the action of the BZA did NOT 
bear any substantial relation to the public health, safety, 
morals or general welfare.” 

When a Constitutional Issue of Fact is Presented the 
Court Should Exercise Complete Jurisdiction and 
Render a Final Decision. 

In ' reference to Point No. 2 under the “Statement of 
Points” contained herein, the Owners state that when 
an issue of fact bearing upon a constitutional right has 
been presented and the record has been certified as a true 
and accurate account of the administrative proceeding, 
the District Court should have taken complete jurisdiction 
over the action and should have rendered a final decision 
based upon its own independent judgment, and this con¬ 
tention is especially true when the District Court has 
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made a finding of fact and ruled as a matter of law 
that no substantial evidence is present in the record to 
support the order of the BZA, which order was vacated 
and set aside. (App. 34-35) 

The relief sought by the Owners is based on a denial 
of rights and privileges guaranteed by the Fifth Amend¬ 
ment as specifically set forth in paragraphs 11 and 12 of 
plaintiff's complaint. (App. 7). The pertinent Zoning 
Regulations, controlling the use of the Owners’ property 
on lower Kith Street under which grants of office use 
have been extended to eight applicants (App. 99-100) 
and XEYKR denied to any applicant, except the Owners, 
who submit that they qualify, equally, with these eight 
applicants (Ex. pages 2 to 8 and 13)* for the zoning use 
permitted in Paragraph 30, clearly shows an arbitrary 
application by the BZA of Paragraph 30, unlawfully re¬ 
stricting the Owners’ use of their lGtli Street property 
and denying to them the equal protection of the law as 
embodied in the provisions of this Paragraph. 

The question presented on this particular point on ap¬ 
peal is whether or not the District Court erred, after 
vacating and setting aside the order of the BZA, by 
remanding this case for further probable proceedings. 
The Owners state that the District Court erred in that it 
failed to exercise its own independent judgment, by virtue 
of remanding, and that the BZA or any other adminis¬ 
trative agency is powerless to pass upon the important 
constitutional issue presented here, as the controlling law 
on this point requires the District Court to exercise its 
own independent judgment and make the final decision. 
Xo finality can ever be obtained in this action by virtue 
of a remand to the BZA, as this point MUST be decided 
by a judicial tribunal and not a quasi-judicial administra- 


* Wherever the designation “Ex.” appears herein reference is 
made to the Exhibits reproduced in a separate folder by order of 
this Court. 
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tivo agency. In support of this contention the Owners 
cite the following authorities: 

In the St. .Joseph Stockyards case {St. Joseph Stock¬ 
yards Co. v. United States. 50 S. Ct. 720, 29S U. S. 3S, 
SO L. Ed. 1033) involving injunctive relief against the 
enforcement of an order of the Secretary of Agriculture 
fixing maximum rates for the company's services, the Su¬ 
preme Court took jurisdiction on appeal and disposed of 
the action. The relief sought by appellant was based on 
a denial of rights and privileges guaranteed by the 5th 
Amendment. The Supreme Court, on review, exercised 
its own independent judgment, disposing of the action, by 
upholding the action of the District Court (three judges 
sitting) dismissing the Company’s complaint despite the 
fact that the Company complained that the record did not 
contain all of the evidence and essential findings of the 
Secretary, a part of which evidence was introduced at a 
second hearing and rejected by the Secretary of Agricul¬ 
ture and a part of which failed to get into the record by 
virtue of a denial of a further hearing bv the Secretarv of 
Agriculture. At the hearing before the District Court, the 
Company wade no effort to produce additional facts (see 
80 L. Ed. 1039): 


“The decree of the District Court was filed May 1, 
1935. Despite the opportunity which the suit afforded, 
the record shows no endeavor on the part of the ap¬ 
pellant to prove any additional facts as to the condi¬ 
tions which obtained in 1933, or as to its operations 
in that year or at any time down to the hearing in 
the District Court, or as to any matter outside the 
record which had been made before the Secretary. 
* * *” (Emphasis supplied). 

Pausing for a moment to reflect on this part of the 
opinion of the Court which was delivered by Chief Jus¬ 
tice Hughes, it is apparent that the Owners’ position is 
much stronger than the Company’s position in the cited 
case. Xot only was an opportunity offered to the BZA 




13 


to prove any additional facts, but the Owners by virtue of 
their demand for a trial de novo, (which was denied on 
account of opposition by the BZA, supported by repeated 
representations, on two separate occasions by BZA, to 
the District Court that the record of the Board of Zoning 
Adjustment, with certain corrections, was a true, and 
accurate record of the proceedings), paved the way for 
the introduction at the trial, by the BZA of any matter 
which could or might have been introduced at any of 
the three hearings. It is obvious that the BZA considered 
the record sufficient for it to put on a defense. 


Every finding of the District Court, in its Memorandum 
of fact and law, favors the Owners’ position and the 
question involved herein solely relates to the function of 
tin* Board and the function of the District Court—is there 
to be a remand or finality by judgment of this Court ? 


Getting back to the St. Joseph Stock Yards Company 
case we find that no remand was necessary for further 
consideration of the case as the findings of the District 
Court supported its action dismissing the Company’s com¬ 
plaint. 


At page 80 L. Ed. 1043, the 


Court states: 


“As the District Court despite its observations as 
to the scope of review, apparently did pass upon the 
evidence, making findings of its own and adopting 
findings of the Secretary, we do not think it neces¬ 
sary to remand the cause for further consideration 
and we turn to the other questions presented by the 
appeal.” 


The rule of law laid down by the Court in the Stock 
Yards case pertaining to this subject is substantially as 
follows: The Court has the power and the duty to exer¬ 
cise its own independent judgment in reviewing any ad¬ 
ministrative action when fundamental facts bearing upon 
a constitutional or jurisdictional issue are presented, even 
though such administrative action is supported by evi- 
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donee. The rule requires the Court to make the final de¬ 
termination on such constitutional issues upon the record 
and the facts elicited before it and no remand is author¬ 
ized to the administrative tribunal or agency provided 
opportunity was offered to introduce evidence and the 
guarantees of due process were available. 

On the same point under discussion, see the case of 
Crowell v. Benson. 51 S. Ot. 353, S3 U. S. 814, 76 L. Ed. 
59S wherein the Court at 76 L. Ed. 620 stated: 

“We think that the essential independence of the 
exercise of the judicial power of the United States in 
the enforcement of constitutional rights requires that 
the Federal court should determine such an issue 
upon its own record and the facts elicited before it.” 

In the Crowell v. Benson case the District Court exer¬ 
cised its own independent judgment by requiring a trial 
de novo so that it could determine from its oicn record 
whether or not the complainant’s Constitutional rights 
were invaded. 

Referring back to the St. Joseph Stock Yards Company 
case, the Court’s attention is directed to that part of the 
majority opinion establishing the law relative to the in¬ 
dependent judgment of the Court, functioning as a court 
of equity, to determine whether or not the complainant’s 
Constitutional rights have been invaded by the action of 
an administrative agency. The Court at SO L. Ed. 1041 
and 1042 states: 

* * But to sav that findings of fact mav be 
• * * 

made conclusive where constitutional rights of liberty 
and property are involved, although the evidence 
clearly establishes that the findings are wrong and 
constitutional rights have been invaded, is to place 
those rights at the mercy of administrative officials 
and seriously to impair the security inherent in our 
judicial safeguards. That prospect, with our multipli¬ 
cation of administrative agencies, is not one to be 
lightly regarded. It is said that we can retain judi- 
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eial authority to examine the weight of evidence when 
the question concerns the right of personal liberty. 
But if this be so, it is not because we are privileged 
to perform our judicial duty in that case and for 
reasons of convenience to disregard it in others. The 
principle applies when rights either of person or of 
property are protected by constitutional restrictions. 
Under our system there is no warrant for the view 
that the judicial power of a competent court can be 
circumscribed by any legislative arrangement designed 
to give effect to administrative action going beyond 
the limits of constitutional authority. This is the "pur¬ 
port of the decisions above cited with respect to the 
exercise of an independent judicial judgment upon 
the facts where confiscation is alleged. The question 
under the Packers and Stockyards Act is not differ¬ 
ent from that arising under any other act, and we 
see no reason why those decisions should be over¬ 
ruled.” (Emphasis supplied) 

As the Board of Zoning Adjustment was created by an 
act of Congress, possessing limited quasi-judicial author¬ 
ity (1040 D. C. Code, Title 5, Sec. 420), the Owners con¬ 
tend that the principle of law set forth in the above cited 
case is controlling. 

Under the heading: “Constitutional and Jurisdictional 
Fact Doctrines” (Public Administrative Law), the law 
pertaining to this subject is set forth in 42 Am. Jur. at 
pages 653, 654 and 655: 

“The most disputed field of judicial review over 
administrative action concerns the finality of adminis¬ 
trative findings upon so-called issues of constitutional 
or jurisdictional fact. The general rule that adminis¬ 
trative determinations of fact if supported bv evi¬ 
dence are conclusive upon the courts, and its corollary 
that with respect to such determinations of fact the 
courts will not exercise an independent judgment, are 
subject to an important limitation. Even though sup¬ 
ported by evidence, an administrative determination 
of certain fundamental facts bearing upon a consti¬ 
tutional or jurisdictional issue is not conclusive upon 
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the courts, and with respect to such a determination 
the courts Imre the power and duty to exercise their 
own independent judgment. The court is required to 
analyze administrative findings in so far as they bear 
upon these questions, and to the extent that may be 
found necessary to review the evidence and to decide 
whether a party has proved with a sufficient degree of 
certainty that the enforcement of the administrative 
order will operate to deprive him of his liberty or 
property without due process of law or to take prop¬ 
erty for the public use without just compensation. 

* * *” (Emphasis supplied) 

The Owners request this Court to decide, on the rec¬ 
ord. whether or not they have proved with a sufficient de¬ 
gree of certainty that the administrative order of the 
BZA will operate to deprive them of the use of their 
property without due process of law. 

The Board's counsel has persistently maintained that it 
is the function of the Board, not the Court, to exercise 
its discretion and finally determine the rights of the Own¬ 
ers under the Constitutional issue here involved, but it 
is quite obvious that the decision of the United States 
Supreme Court as set forth in the above cited cases does 
NOT sustain this position. 

The “Memorandum” filed herein by the District Court 
(Appi 29-34) has been approved by both BZA and the 
Owners as a statement containing the findings of the 
District Court. 

No Evidence Has Been Offered by BZA. 

A reading of the decision of the District Court in the 
case of Hyman v. Coe, 102 Fed. Supp. 254 indicates that 
the BZA should “* * * make its decision upon evidence 
* * *” (see page 257). The BZA has adamantly elected 
to rely solely on the record as containing a true and 
accurate statement of the evidence and has been success¬ 
ful, solely upon the iniation of its counsel, in blocking a 



17 


trial de novo, thus shutting off any possibility of either 
side introducing any further explanatory evidence to 
better state their respective positions. The Owners in¬ 
sisted at pretrial and trial that the District Court erred 
in denying a trial de novo, but that error is not raised 
as a point on this appeal. The point under discussion 
here, and assigned as an error by the District Court, re¬ 
lates to remand for the purpose of taking additional evi¬ 
dence that * * may be properly offered”. (App. 34). 

The order of the BZA denying relief to the Owners is 
not explained by any evidence in the record, and the Dis¬ 
trict Court was bound to consider only the questions that 
were raised on the record before it. The BZA never re¬ 
quested any remand for any purpose and the District 
Court on the true and accurate record was bound to 
render a final decision. 

Under the heading “Public Administrative Law”, 42 
Am. Juris., paragraph 236, at page 675, it is stated: 

“It is a general rule, subject to some limitations 
and exceptions, that an appellate court will consider 
only such questions as were raised and reserved in 
the lower court. The same principle, based upon the 
demands of orderly procedure and the justice of 
holding a party to the results of his ou'n conduct, 
where to do otherwise would surprise his opponent 
and deprive him of an opportunity to contest an is¬ 
sue in the tribunal which by law is supposed to decide 
it, although sometimes derived from statutes, applies 
on review by courts of administrative determinations, 
so as to preclude from consideration questions or is¬ 
sues which were not raised in the administrative pro¬ 
ceedings. Thus, a defense not presented in the ad¬ 
ministrative tribunal may not be raised in the court 
on review, and courts have declined to hear objec¬ 
tions to the admissibility of evidence, the qualifica¬ 
tions of an expert witness, the form of questions to 
witnesses, or the reopening of a proceeding where 
such objections were not made in the proceeding be¬ 
low.” (Emphasis supplied) 
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It was the duty of the Board either in the earlier pro¬ 
ceedings conducted by it or at the trial before this Court 
to present any other available matter which they might 
have presented to sustain their order. 

The Court in the case of Chicot County Drainage Dis¬ 
trict v. Baxter State Bank, GO S. Ct. 317, 30S U. S. 371, 

84 L. Ed. 329 in an opinion by Chief Justice Hughes, 
states at pages 334 and 335: 

“The remaining question is simply whether re¬ 
spondents having failed to raise the question in the 
proceeding to which they were parties and in which 
they could have raised it and had it finally deter¬ 
mined . were privileged to remain quiet and raise it 
in a subsequent suit. Such a view is contrary to the 
well-settled principle that res judicata may be pleaded 
as a bar, not only as respects matters actually pre¬ 
sented to sustain or defeat the right asserted in the 
earlier proceeding, ‘but also as respects any other 
available matter which might have been presented to 
that endr Cases cited. (Emphasis supplied) 

The i above cited case clearly shows that the rule of law, 
governing the presentation and reservation of questions 
on appeal, applies equally to appeals from decisions of 
lower Federal Courts as well as administrative agencies. 
Also see St. Joseph Stockyard Company case, supra, SO 
L. Ed. 1039 on this point. The limitation referred to in 
the text cited above is statutory and has no application 
to this appeal. (See Horm-el v. Helvering, 312 U. S. 552, 

85 L. Ed. 1037, G1 S. Ct. 719). 

Sufficient Findings of Fact and Conclusions of Law Based 

Thereon Have Been Made to Entitle Owners to Relief. 

The record needs no correction, has no defects and has 
been certified as being true and accurate, and the only 
question for the Court to decide is whether or not essen¬ 
tial findings of fact and conclusions of law based thereon 
have been made to entitle the Owners to the injunctive 
relief prayed for. 
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The problem confronting the District Court would have 
been entirely different had the BZA, at an early stage of 
the proceedings, moved the District Court to refer the 
case back to the Board for further testimony or for the 
correction of the record, since in such a situation the case 
would have been properly remanded. In the present in¬ 
stance the BZA made no such motion, but, on the con¬ 
trary, insisted that the record was complete and ob¬ 
jected to the consideration by the Court of any further 
testimony. It is evident from the attitude of the BZA 
that it has no further testimony to offer and that it has 
no intention to add to the record. It should not be over¬ 
looked that at the three publicly advertised hearings there 
were no objections indicated by any property owners, or 
others. 

The Owners urge that inasmuch as this is a complaint 
for a mandatory injunction and under the rule stated in 
the case of Miguel v. McCarl, 291. I T . S. 442, 7S L. Ed. 
901, is akin to an application for a writ of mandamus, 
that the District Court should have issued an order di¬ 
recting the Board to grant the mandatory injunctive re¬ 
lief prayed for. 

It is submitted that the principle enunciated in the 
Miguel case (which arose in the District of Columbia, see 
62 App. 1). C. 259), applies in light of authorities set 
forth in 34 Am. Jur. S5S, Sec. 69 (Mandamus) which pro¬ 
vides : 


“Where the discretion is as to the existence of 
facts entitling the relator to the thing demanded, if 
the facts are clearly proved or admitted, mandamus 
will lie to compel action according to law, for in such 
case the acts to be done become purely piinisterial and 
the duty to perform it absolute.” ’(Emphasis sup¬ 
plied). 

The District Court in the case at bar should have 
granted the injunctive relief prayed for because the rec¬ 
ord shows full and complete compliance with the require- 
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ments of Paragraph 30 of the zoning regulations under 
which relief was sought. (App. 7, 12, 99-100), in that 

(a) no articles of commerce will be sold on the premises 

(b) no projection will be made, beyond the front building 
line and no display or show windows will be used (App. 
44), (c) no neon, gas tube signs or advertising signs will 
be used on the outside of the building (App. 44), (d) 
the use will not affect adversely the present character 
and future development of the neighborhood as the record 
clearly shows that the use proposed by the Owners is the 
characteristic use legislatively prescribed and presently 
prevailing in the neighborhood (App. 99) and the future 
development of the neighborhood contemplates, by virtue 
of Paragraph 30, a neighborhood of office buildings and 
banks and no dangerous or otherwise objectionable traffic 
condition could possibly be brought about by the use 
sought, as lower Sixteenth Street is one of the widest 
streets in the District of Columbia, being 100 feet in 
width, the area is one of the best-serviced in the City by 
parking facilities (A])]). 53), (Ex. pages 9 and 10) and 
no traffic condition, dangerous or otherwise objectionable, 
has been found to exist in any case heretofore decided 
bv the P>ZA affecting the rights of other owners on lower 
Sixteenth Street (App. 107, 10S, 109, 113, 126, 127, 12S, 
129. 130. 131, 132, 149, 150, 151, 152, 153, 156, 157). No 
neighborhood owner, resident, public official or any one 
appeared in opposition or registered an objection to the 
application of the Owners before the BZA (App. 44, 54, 
73) at any of the three hearings. 

In an effort to avoid repetition, the Court’s attention 
is directed to that part of the Owners’ brief on this point 
contained in the printed pages 22 to 25 incl. of the Brief 
for Appellees in Appeal No. 11476. 

Under the circumstances existing in this case, where 
the District Court has held that the discretion exercised 
by the Board was arbitrary and capricious, the duty to 



21 


approve is governed by the same rule of law which com¬ 
pels the performance of a mere ministerial duty which 
the District Court by law was empowered to enforce by 
granting injunctive relief. 

It was Ion" ago established in this jurisdiction that 
when a person lias done everything required by law to 
be done by him, and approval has been unjustly with¬ 
hold by an arbitrary and capricious exercise of discretion, 
the Court will consider the granting of approval as a 
purely ministerial duty which the Court will enforce. 

The Owners state that this action has progressed to 
the point where the only thing that remains to be done 
is approval of the use of their property for office building 
purposes pursuant to the provisions of Paragraph 30 
and that this Court under the principles of law stated 
above is empowered to render a final decision. 

Attention is invited to a case in this jurisdiction in 
which the District Court set aside an arbitrary and un¬ 
reasonable order of the Zoning Commission. The case 
was not sent back to the Commission for further proceed¬ 
ings, hut a final order was entered by the Court. This 
action was upheld by this Court (Wolpc v. Poretsky, 79 
App. D. C. 141, 81 V. S. App. D. C. 67; 74 W. L. R. S20; 
154 F. (2) 330.) See 79 App. D. C. 142 on relief granted 
by lower court. 


VII 

CONCLUSION 

The right of the Owners to devote their land to a legiti¬ 
mate use is property within the protection of the Con¬ 
stitution as the United States Supreme Court in the zon¬ 
ing case of Washington Ex. Rel. Seattle Trust Co. v. 
Roberge, 27S U. S. 116, 73 L. Ed. at page 213 has stated: 


“The right of the trustee to devote its land to any 
legitimate use is property within the protection of 
the Constitution." 

Once this right has been established, it is the function 
of the Court to make the final determination; and it is not 
the function of the agency which has abused its power. 

Remand, after a trial on the merits, based upon a ‘True 
and accurate record” is highly prejudicial to the rights 
which the Owners have by qualification become entitled to 
by virtue of the evidence in that record. 

Relief should not have been longer delaved bv referring 
the case back to the Board which had abused its dis¬ 
cretionary power, since the Owners have been unlawfully 
deprived of the appropriate use of their property, com¬ 
mensurate with its value, for a period of almost five 
years. (App. 45-46). 

Remand, after a trial on the merits, prolongs litigation 
and unlawfully prolongs the restricted use of the Owners’ 
land and is not justified when no defect is present in the 
record and every opportunity to present such evidence 
as was available or necessary for the BZA to perfect its 
defense has been afforded. 

This Court has full power and authority to decree that 
the Owners be granted the injunctive relief prayed for. 

Respectfully Submitted 

Milton Strasburger 
James C. Wilkes 
George A. Glasgow 
Attorneys for Cross-Appellants 
Tower Building 
Washington, D. C. 

Of Counsel: 

Wilkes, MoGarraghv & Artis 
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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of Cross-appellees, the questions presented 
should be stated as follows: 

In a suit for mandatory injunction to compel BZA to 
vacate its order denying a special exception to Cross-appel¬ 
lants and to grant Cross-appellants permission to use their 
residentially zoned property for office building purposes— 

(a) Is remand to BZA for the purpose of taking addi¬ 
tional evidence justified when at the hearing before BZA 
Cross-appellants, on whom rested the burden of proof, fail¬ 
ed to produce evidence prerequisite for grant of the excep¬ 
tion applied for? 

(b) When neither confiscation nor deprivation of prop¬ 
erty is alleged in the complaint and the jurisdiction of BZA 
is not challenged, can it be said that under the St. Joseph 
and Crowell cases a question of constitutional fact exists 
which requires the District Court to exercise independent 
judgment and to grand manadatory relief to Cross-appel¬ 
lants? 

(c) When the trial court thinks BZA has made an error 
of law in considering that Cross-appellants’ building sup¬ 
plied substantial housing facilities as a fact differentiating 
Cross-appellants’ application for special exception from 
other such applications, is the trial court required to sub¬ 
stitute its judgment for that of the administrative board? 

(d) Would the trial court be justified in a mandatory in¬ 
junction action in substituting its discretion for that of the 
board because it considers the board’s action arbitrary and 
capricious for the reason that the board did not itself in¬ 
troduce evidence in support of its denial of an application 
for a special exception? 
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Theodore I. Coe, et al., Cross-Appellees. 
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BRIEF FOR CROSS-APPELLEES 

* 


COUNTER-STATEMENT OF THE CASE 

Cross-appellees adopt by reference and incorporate here¬ 
in as a part hereof the statement of the case heretofore set 
forth at pages 1 and 2 of their brief as Appellants in No. 
11,476. 

It is noted that the statement adopted by Cross-appel¬ 
lants is not concise but on the contrary is prolix and argu¬ 
mentative and contains reference to matter deemed in¬ 
accurate or outside of the record. At page 2 of Appellees’ 
brief it is said that Cross-Appellants’ building is located in 
the heart of the downtown business area. No record refer¬ 
ence is given and such statement is believed to be both out- 



side of the record and inaccurate. The property is on the 
fringe of the downtown commercial area, although certain 
recent development has occurred westward of what is known 
as the downtown business area (J. A. 76, SO, S3, S4, 91, 93, 
and 94). At page 4 of Appellees’ counter-statement adopt¬ 
ed by Cross-appellants, there appears the statement that 
the evidence offered by owners conclusively shows that 
lower 16th Street has long ceased to be used for residential 
purposes. Reference is made to the testimony and map of 
Mr. Meads (J. A. 55 and 63). It is submitted that Mr. 
Meads’ map is inaccurate. See Cross-appellees’ brief, page 
22 (J. A. 60 through 67, 72 and 73). It is also noted in 
J. A. 52 that Mr. Meads testified that hotels are nonresiden- 
tial. He was apparently under the misapprehension that 
the term residential applies only to single-family residential 
usage, whereas Residential D zoning contemplates such 
multi-family housing as is furnished by apartment houses 
and hotels (J. A. SI, 91). 

At page 5 of Appellees’ counter-statement adopted by 
Cross-appellants, it is stated that owners claim in their 
complaint that the action of BZA deprived them of their 
constitutional rights under the fifth amendment (J. A. 7). 
Reference to J. A. 7 discloses no allegation related to the 
fifth amendment. The only constitutional allegation alleges 
denial of equal protection of the law (J. A. 7). 

BZA denies that the Zoning Commission made any such 
legislative determination as is attributed to it at page 9 
of Appellees’ counter-statement adopted by Cross-appel¬ 
lants. On the contrary the plain meaning and effect of the 
conditions imposed by the Zoning Commission upon the 
grant of a special exception are that (a) the applicant 
satisfy BZA that the special exception be in harmony with 
the purpose and intent of the zoning regulations and maps, 
(b) the special exception will not affect adversely the pres¬ 
ent character and future development of the neighborhood, 
and (c) will not create a dangerous or otherwise objection¬ 
able traffic condition. BZA takes the position that the grant 


of a variance or special exception is a privilege, not a 
matter of right. Authorities in support of this position are 
discussed at pages 26, 27, and 28 of BZA’s brief as Appel¬ 
lants. Hardship need not be proved in connection with 
special exceptions." See footnotes 20 and 21 at page 17 of 
BZA’s brief as Appellant. 

REGULATIONS INVOLVED 

Zoning Regulations of the District of Columbia in force 
and effect at time of applications for special exception. 

SUMMARY OF ARGUMENT 

In this mandatory injunction action the court did not err in 
refusing to substitute its discretion for that of the Board of Zon¬ 
ing Adjustment (hereinafter called BZA). The court below did 
err, however, in concluding that BZA acted arbitrarily and 
capriciously in denying an application for a special exception 
for the reason that BZA called no witnesses and adduced no 
evidence in support of its denial. The trial court also erred in 
saying that BZA made an error of law in taking into considera¬ 
tion the differentiating circumstance that these applicants for a 
special exception did furnish housing facilities in a Residential 
D zone, whereas others whose applications for special exceptions 
were granted did not furnish such housing facilities. 

The conditions imposed by law upon the granting of a special 
exception are that (a) it be in harmony with the purpose and 
intent of zoning regulations, (b) it will not affect adversely the 
present character and future development of the neighbor¬ 
hood, and (c) it will not result in dangerous or otherwise objec¬ 
tionable traffic conditions. Unless BZA is satisfied by proof that 
these conditions are met, the application should be denied. Hous¬ 
ing is afforded for approximately 300 persons in this apartment 

" As to necessity in the grant of special exceptions, see Cleland v. Mayor & 
City Council of Baltimore, _Md.__ 84 A. 2d 49, 51: 

“ * * * This court has consistently held that special exceptions will never 
be granted to gratify mere convenience, that there must be a necessity, 
and that necessity must be so urgent, and the facts so extraordinary as to 
require the withdrawal of that particular case from the application of the 
accepted rule. * * * ” 
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house. The purpose and intent of this Residential D zone is to 
afford close-in housing in apartments and hotels. By providing 
such close-in housing, traffic congestion is lessened, safety is pro¬ 
moted, and such zoning inures to the general welfare. Cer¬ 
tainly it was not shown that such a decision to retain the estab¬ 
lished Residential D zoning of this apartment house does not bear 
a substantial relationship to public health, safety, or general 
welfare. 

No special judicial review of this action of a quasi-judicial body 
is required by reason of the doctrine of Crowell v. Benson or the 
Sl Joseph Stock Yards case. Here, there is no challenge of the 
jurisdiction of BZA; on the contrary, the applicants for a special 
exception invoked the jurisdiction of BZA. No confiscation is 
alleged or shown. No deprivation of property is alleged or • 
shown. The only constitutional allegation in the complaint is 
denial of equal protection of the law which is an allegation under 
the Fourteenth Amendment. Under such circumstances judicial 
review is satisfied when the action of the BZA is found to be with¬ 
in the orbit of its jurisdiction and predicated upon a rational basis. 

The nature of a quasi-judicial proceeding before BZA is that 
BZA must be satisfied that the evidence offered fairly meets the 
burden of proof and fulfills the conditions imposed upon the grant 
of a special exception by Congress and the Zoning Commission. 
Where the burden is not met the special exception should be 
denied. BZA is not required to procure witnesses or to introduce 
evidence to sustain the denial of an application for a special ex¬ 
ception. In declaring BZA guilty of arbitrary and capricious 
conduct because it produced sua sponte no evidence in support of 
this denial, the trial court committed error. Nor is BZA, in 
determining whether the proposed special exception is in harmony 
with the purpose and intent of the zoning regulations and maps, 
required to close its eyes to the fact that the paramount purpose 
of this Residential D area is to provide apartment and hotel hous¬ 
ing in the downtown area and that this apartment house houses 
approximately 300 persons. BZA may take that circumstance into 
consideration in differentiating denial of this application from 
other cases where grants were permitted since those cases involved 
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no housing facilities. Under the circumstances, no remand is 
justified and the court should have affirmed BZA’s denial. 

Congress endowed BZA with the discretion to determine 
whether a proposed special exception is in harmony with the pur¬ 
pose and intent of zoning regulations and maps, whether it will 
adversely affect a given neighborhood, or whether it will not 
create a dangerous or otherwise objectionable traffic condition. 
Mandatory injunction will not lie to control the exercise of such 
judgment and discretion. 

ARGUMENT 

I. 

Cross-Appellants Have Failed to Prove That the Residential D 
Zoning of Mr. Hyman’s Apartment House, 1016 16th Street, 
Does Not Bear a Substantial Relation to the Public Health, 
Safety, or General Welfare. 

Cross-appellants (hereinafter referred to as Mr. Hyman) 
say that the restriction placed on his apartment house by 
Cross-appellees (hereinafter referred to as BZA) bears no 
substantial relation to the public health, safety, morals, or 
general welfare. 1 

At the outset, it should be noted that no restriction was 
placed on Mr. Hyman’s property by the BZA. The neigh¬ 
borhood is zoned Residential 90’ D Area District by act of 
the Zoning Commission. Mr. Hyman does not challenge this 
overall area zoning. BZA considered Mr. Hyman’s applica¬ 
tion for a special exception to existing zoning and denied 
it because its members were not satisfied that such an excep¬ 
tion would be in harmony with the purpose and intent of the 
zoning regulations and maps, which encourage specifically 
apartment houses and hotels, and because Mr. Hyman of¬ 
fered no proof at all to show that the office building use 
would not create a dangerous or otherwise objectionable 
traffic condition. Mr. Hyman merely presented a map show- 


1 No such allegation was made in the complaint (J. A. 2 et seq.). 
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mg' parking areas in the general area between 14th Street 
and Connecticut Avenue and Scott Circle and the White 
House. He presented no evidence on the question asked by 
the Board, namely, what percentage of these facilities was 
then available for new tenants (J. A. 53). He presented no 
evidence on the flow of traffic. He avoided any considera¬ 
tion of the obvious fact that visitors to an office building 
would greatlv increase the hazards of an alreadv highly 
congested area from a traffic standpoint." 

This Court, in Leventhal v. District of Columbia, 69 App. 
D. C. 229, 230, 100 F. 2d 94, clearly stated the correct gov¬ 
erning rule 3 respecting the doctrine relied on by Mr. 
Ilvman, as follows: 

“The action of zoning authorities, as of other 
administrative officers, is not to be declared un¬ 
constitutional unless the court is convinced that it 
is ‘clearly arbitrary and unreasonable, having no 
substantial relation to the * * * general welfare.’ 
(Citing cases.) If the question is ‘fairly debatable/ 
the zoning stands. Zalin v. Board of Public Works, 

274 U. S. 325, 47 S. Ct. 594, 71 L. Ed. 1074. Ac¬ 
cordingly the question on this appeal is whether the 
facts alleged in the plaintiffs’ bill, if taken as true, 
show beyond debate that the present residential 
zoning of plaintiffs’ property is arbitrary and un¬ 
reasonable.” 

Since the instant case was tried on the merits, the question 
propounded in Leventhal should be paraphrased to read 
“The question is did Mr. Hyman allege and prove facts 
showing beyond debate that the present residential zoning 

*Zahn v. Bd. of Public Works, 195 Cal. 497, 234 P. 3SS, 393. affd. 274 U. S. 
325, 71 L. Ed. 1074, 47 S. Ct. 594. 

* * The requirements of a traffic boulevard are that traffic shall be 
kept moving: whereas it is common knowledge that on business streets 
traffic is retarded. This naturally arises from the necessity of stopping and 
parking on business streets. * * *” 

3 This doctrine was cited with approval by this Court in Lewis v. District of 
Columbia, 89 U. S. App. D. C. 72, 190 F. 2d 25. 


of liis property is arbitrary and unreasonable?” The rec¬ 
ord demonstrates that Mr. Hyman neither alleged facts nor 
bore his burden of proof on this question. This Court, at 
page 231, also said: 


“ ‘Facts relied upon to rebut the presumption of 
constitutionality must be specifically set forth.’ 
Pacific States Box & Basket Company v. White, 296 
U. S. 176, 1S5, 56 S. Ct. 159, 163, 80 L. Ed. 138, 101 
A. L. R. 853.” 

Mr. Hyman’s apartment house has 32 large apartments 
housing some 300 persons (J. A. 54). It is located opposite 
the Statler Hotel, in an area that has always been zoned 
residential. It was constructed by Mr. Hyman with knowl¬ 
edge of that fact, on the assumption that at some later date 
the zoning would be changed to permit office building use 
(J. A. 50, 51 ). 4 The over all or comprehensive zoning of 
this area, which has been legislatively determined by the 
Zoning Commission, is not challenged. 

Reliance was placed on the fact that some eight special 
exceptions had been granted by BZA to others in the area 
between Scott Circle and H Street. These other exceptions 
have been considered and the differentiating circumstances 
shown at pages 34, 35, 36, and 37 of BZA’s brief as appel¬ 
lant, No. 11476, and at page 25 of this brief. We respect-, 
fully submit that the zoning is constitutional/' 

Three of the cases relied upon by Mr. Hyman, Euclid , 6 
Nectowj and Buglier 8 relate to the legislative function of 


■* Devaney v. Bd. of Zoning App., 132 Conn. 537, 45 A. 2d S2S. S31. 

5 The decision in Euclid v. Ambler 6 is summarized in Goricb v. Fox, 274 
U. S. 603. 71 L. Ed. 1228. 47 S. Ct. 675: 

At page 610: “Since upon consideration we are unable to say that the 
ordinance under review is ‘clearly arbitrary and unreasonable, having no 
substantial relation to the public health, safety, morals, or general welfare.’ 
we are bound to sustain it as constitutional. Euclid v. Ambler, supra, p. 395.” 
e Euclid v. Ambler Realty Co., 272 U. S. 365, 71 L. Ed. 303, 54 A. L. R. 1016, 
47 S. Ct. 114. 

• Nectow v. Cambridge, 277 U. S. 1S3. 72 L. Ed. S42. 4S S. Ct. 447. 

8 Bngher v. Gotwah, 60 App. D. C. 340. 54 F. 2d 451. 
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overall or comprehensive zoning. It is significant that in 
the Nectoiv case, the zoning was upset because the special 
master found that the zoning had no substantial relation¬ 
ship to the public health, safety, or general welfare. The 
facts in that case disclosed that Nectow’s residentially- 
zoncd property was adjacent to the tracks of the Boston & 
Maine Railroad and nearby were a Ford Assembly plant 
and a soap factory. The further significant fact that 
no residential use building had been constructed in the 
area for 20 years is mentioned in the opinion below by the 
Supreme Judicial Court of Massachusetts, 260 Mass. 441, 
157 X. E. 618. A substantial offer of purchase had been 
withdrawn after the imposition of residential zoning. Upon 
these and other facts the master, at page 187 of 277 U. S. T 
found: 


“ * * that no practical use can be made of the 

land in question for residential purposes, because 
among other reasons herein related, there would 
not be adequate return of the amount of any in¬ 
vestment for the development of the property.’ ” 

The facts alleged in the Bugher case are as follows: Mrs. 
Bugher’s residentially-zoned house fronted on K Street, 
which was zoned First Commercial, near the intersection 
of 16th Street which was then and is now zoned Residential. 
A substantial increase in the real estate assessment had 
been made in the past ten years to the point where the rate 
charged had grown from $3.50 per square foot to $18 per 
square foot. The allegation was made that the assessment 
was too high to permit the property to be used for residen¬ 
tial purposes. It was alleged that it was impossible to ob¬ 
tain tenants or purchasers for the property because of its 
residential zoning. Under these circumstances it was 
alleged that to insist upon the continuation of this residen¬ 
tial zoning amounted to a deprivation of Mrs. Bugher’s 
property without due process of law in violation of the 
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Fifth Amendment. The lower court had granted a motion 
to dismiss. This Court, in reliance upon the Nectow case, 
supra, reversed the lower court’s decision and remanded 
the case with the right to appellees to file an answer and 
for hearing on the merits. 

This Court, in the Leventhal case, supra, referred to the 
B-ugher case and observed: 

(«« • • \ n( j whatever inferences might once have 
been drawn from language in those cases, it is now' 
clear that a bill to set aside an administrative 
order cannot withstand a motion to dismiss ‘if any 
state of facts reasonably can be conceived that 
would sustain’ the order.” (Page 232.) 9 

We pause for a moment to observe that among the many 
allegations made in Mr. Hyman’s complaint, nowhere is 
there to be found any reference to the point on which he 
now places great stress, namely, that the zoning for his 
building, 1016 16th Street ( Residential D), bears no sub¬ 
stantial relationship to the public health, safety, or general 
welfare. 10 Even if such an allegation had been pleaded, 
and the facts relied upon set forth, it is now perfectly clear 
that there is a valid distinction between the circumstances 
proven in the Nectow case, supra, those alleged in the 
Bugher case, supra, and the facts disclosed respecting Mr. 
Hyman’s property in the three hearings before BZA. There 
is not a scintilla of evidence that Mr. Hyman is being de¬ 
prived of all beneficial use of his property as was the case 
in Nectow and Bugher. Indeed, the facts demonstrate the 
contrary. His intimation that at some vague time in the 
future there will be a depression and he will be faced with 

9 “For the purpose of testing the sufficiency of the bill of complaint as 
against a motion to dismiss, there is a presumption of the existence of any 
state of facts which ‘reasonably can be conceived’ that would sustain the ac¬ 
cused administrative action. Pacific States Box & Basket Company v. White. 
296 U. S. 176, 1S5, 56 S. Ct. 159, 80 L. Ed. 138, 101 A. L. R. 853." Footnotes 
1 and 5, Leventhal v. District o] Columbia, 69 App. D. C. 229, 230, 232. 

10 “‘Facts relied upon to rebut the presumption of constitutionality must be 
spec ; fically set forth.’ ” Leventhal v. District of Columbia, supra. 
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the problem of mounting vacancies is, to say the least, 
premature (J. A. 43). 

In the single zoning adjustment case mentioned in Mr. 
Hyman’s brief, Hoffman v. Mayor and City Council of 

Baltimore , Md. .... , 79 A. 2d 367, the Maryland Court 

of Appeals, by a 3-2 vote (Chief Judge Marbury dissent¬ 
ing), overrode the determination of the Baltimore Board of 
Municipal and Zoning Appeals on the same reasoning as 
set forth in the special master’s report in Nectoic , supra. 
The Court said at page 372, 79 A. 2d: 

“* * * It appears that the zone division line here 
in question was wrongly laid down in 1931. The 
twenty years that have elapsed since that time have 
confirmed this. It has never been used for resi¬ 
dential purposes and there is no evidence that it 
will ever be used for residential purposes. All the 
evidence points to the contrary. * * *” 

By way of comparison with the facts and allegations set 
forth in the Nectow, Bugher, and Hoffman cases, it is noted 
that the city’s most recently constructed hotel, The Statler, 
is directly opposite Mr. Hyman’s property. Should the 
Court care to take the opportunity, as it did in Wolpe v. 
Boretsky, 81 U. S. App. D. C. 67, 154 F. 2d 330, to view 
lower 16th Street from Scott Circle to H Street, it would see 
that one of the city’s largest apartment houses has been 
completed recently on the east side of 16th Street just south 
of Scott Circle. Certainly, then, in the absence of allega¬ 
tions and factual proof to the contrary, this Court would 
be justified in presuming that the Residental D zoning of 
lower 16th Street, including Mr. Hyman’s apartment house, 
bears a substantial relationship to the public health, safety, 
or general welfare. Such a residentiallv-zoned area in 
which large apartment houses or hotels would afford to the 
occupants thereof the opportunity of residing within walk¬ 
ing distance of the downtown section in which they work, 




thereby lessening the demands on automotive transporta¬ 
tion, would thereby help alleviate traffic congestion, promote 
safety, and inure to the general welfare both of the resi¬ 
dents of this area and the city at large. 11 

We therefore conclude with respect to Mr. Hyman’s first 
point that there would have been absolutely no basis in fact 
or in law for the trial court to conclude that the zoning of 
Mr. Hyman’s apartment house does not bear a substantial 
relation to the public health, safety, or general welfare. 
Mr. Hyman’s complaint made no such allegation. Mr. 
Hyman presented no proof in the three hearings before 
BZA that would warrant such a conclusion by that board 
or by the trial court in reviewing the record made before 
that board by Mr. Hyman. The cases relied upon by Mr. 
Hyman, Nectow, Bugher, and Hoffman , are readily dis¬ 
tinguishable on the facts from the situation developed in 
the hearing respecting Mr. Hyman’s property. 

II. 

Judicial Review of Administrative Decisions and Constitutional 

Issue of Fact Doctrine. 

On the basis of this doctrine, Mr. Hyman urges that the 
trial court should have rendered final judgment in his favor 
based on the court’s independent judgment. 

What we are concerned with at this point is the scope of 
judicial review of an administrative decision. Before con¬ 
sidering the applicability of the doctrine relied upon by 
Mr. Hyman, we are constrained to recognize the wise counsel 
of the'Supreme Court in United States v. Ruzicka, 329 U. S. 
287, 295, 91 L. Ed. 290, 67 S. Ct. 207: 


“* * * Certainly the recent growth of adminis¬ 
trative law counsels against generalizations re¬ 
garding what is compendiously called judicial re- 


ii gee report of Mr. Nolen excerpted in footnote IS at page 27 of this 


view of administrative action. And so we deem it 
desirable, in a case like this, to hug the shore of the 
precise problem before us in relation to the provi¬ 
sions of the particular Act immediately relevant. 

One general observation may, however, be per¬ 
mitted. Both courts and administrative bodies are 
law-enforcing agencies, utilized by Congress as 
such. In construing the enforcement provisions of 
legislation like the Marketing Act, it is important 
to remember that courts and administrative agen¬ 
cies are collaborative ‘instrumentalities of justice/ 
and not business rivals. * * (Emphasis sup¬ 
plied.) 

The precise problem at this stage of the argument is 
whether the trial court erred in refusing to exercise its in¬ 
dependent judgment and order BZA to grant a special ex¬ 
ception to Mr. Hyman. 

Before getting into the facts of the two cases, relied on 
by Mr. Hyman, St. Joseph Stock Yards Co. v. United States, 
298 U. S* 38, SO L. Ed. 1033, 56 S. Ct. 720, and Crowell v. 
Benson , 285 U. S. 22, 76 L. Ed. 598, 52 S. Ct. 285, it should 
be noted that woven through every strand of the St. Joseph 
case was the constitutional issue of confiscation. Likewise, 
in the Croivell case there was exacting recognition by the 
majority that jurisdiction of the workmen’s compensation 
commissioner to make any award at all was denied by the 
employer. Jurisdiction under the Longshoremen's Act in¬ 
volves vital questions having their roots in the maritime or 
admiralty jurisdiction of the United States and is itself a 
constitutional question. 

Here, we are concerned with the denial of a privilege. 
There is no allegation of confiscation or deprivation of 
property without due process (J. A. 7). In paragraph 11 of 
the complaint Mr. Hyman alleges “a denial of plaintiffs’ 
constitutional rights to the equal protection of the law.” 
(Italics supplied.) This phrase is taken from the Four- 
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teenth Amendment and prohibits legislation by the states, 
the effect of which is to deny equal protection of the law. 12 

The obvious conclusion is that in the instant case we are 
concerned with the denial of a special exception to the 
established Residential D zoning of lower 16th Street, which 
situation is far removed from the essential constitutional 
issue of confiscation in the St. Joseph case or the constitu¬ 
tional jurisdictional question in the Crowell case. 

In the St. Joseph case, the Secretary of Agriculture deter¬ 
mined upon certain stock yard rates. The Stock Yards Com¬ 
pany challenged the constitutionality of these rates claiming 
that they were confiscatory, thus violating the Fifth Amend¬ 
ment. Xo additional evidence was introduced in the Dis¬ 
trict Court and the case was submitted at the final hearing 
on the record made before the Secretary. Question arose as 
to the propriety of the decision of the Secretary in refusing 
to re-open the proceedings before him and to receive certain 
additional evidence, namely, data respecting the year sub¬ 
sequent to the five years which he had considered in formu¬ 
lating the rate schedule promulgated by him. It was noted 
that the Secretary had re-opened the proceedings and hear¬ 
ing was had in 1933. While the matter was under considera¬ 
tion, the Stock Yards Company filed, in February 1934, a 
petition for further hearing. The Secretary denied this 
petition and made the order then in question. 

The Three-Judge District Court gave extensive consid¬ 
eration to the question and sustained the administrative 
order. The Supreme Court sustained the Three-Judge Dis¬ 
trict Court and among other things sustained the refusal to 
remand the case at the insistance of the Stock Yards Com¬ 
pany. 


The Fourteenth Amendment is not applicable in the District of Columbia. 
Neild v. District of Columbia. 71 App. D. C. 306, 110 F. 2d 246 reversing 
Sims v. Rives, 66 App. D. C. 24, 84 F. 2d 871. O'Connor v. District of Colum¬ 
bia, 80 U. S. App. D. C. 351, 153 F. 2d 225. Hamilton National Bank v. District 
of Columbia, 81 U. S. App. D. C. 200, 156 F. 2d 843. 




The St. Joseph case is not even roughly parallel with the 
instant case, either from the standpoint of procedure, sub¬ 
ject matter, or constitutional law principles. 

It does contain language which sustains the lower court’s 
refusal to substitute its views for those of the administra¬ 
tive body (pp. 50, 51 of 298 U. S.). And in the final analysis 
both courts refused to do this. 

At page 14 of Mr. Hyman’s brief as cross-appellant he 
quotes extensively from page 52 of 29S U. S. {St. Joseph 
case). The language that follows this quotation is import¬ 
ant in determining the views of Chief Justice Hughes with 
reference to the exercise of independent judgment by the 
Court. This language commences at page 53 of 29S U. S. and 
emphasizes that not only is a court not justified in disre¬ 
garding the weight which may properly be attached to find¬ 
ings upon hearing and evidence but on the contrary that 
judicial duty is performed in the light of the proceeding 
already had and may be greatly facilitated by the assemb¬ 
ling and analysis of the facts in the course of legislative 
determination. The Court mentions that there is a strong 
presumption in favor of the conclusion reached by an ex¬ 
pert administrative body after full hearing: 

“* * * The established principle which guides the 
court in the exercise of its judgment on the entire 
case is that the complaining partg carries the bur¬ 
den of making a convincing showing and that the 
court will not interfere ivith the exercise of the 
rate-making power unless confiscation is clearly 
established.” (Citing cases.) (Emphasis sup¬ 
plied.) 

It is difficult to see how this case, which, insofar as its deci¬ 
sion is concerned, sustained the validity of the administra¬ 
tive agency’s finding respecting rates and which further 
sustained its refusal to permit the Stock Yards Company to 
introduce before it certain additional evidence and which 
denied the application for remand, can be taken as authority 



for the proposition advanced by Mr. Hyman. Here, we are 
confronted with the situation in which Mr. Hyman has fail¬ 
ed to introduce evidence on the three conditions imposed 
upon an applicant for the privilege authorized under para¬ 
graph 30. He does not seek a remand to BZA but says 
that the lower court should have granted mandatory re¬ 
lief in his behalf. If the St. Joseph case is applicable at all 
to the situation in the instant case, it is authoritv for the 
proposition that the lower court should have dismissed the 
complaint for mandatory injunction and thus affirmed the 
position of BZA. 

We do not believe that any useful purpose would be 
achieved by an extensive review and analysis of the doctrine 
of Crowell v. Henson , supra. It is a controversial doctrine, 13 
the effect of which is questionable, to say the least, particu¬ 
larly insofar as later decisions of the Supreme Court are 
concerned. 14 Mr. Hyman regards it important because of 
the “constitutional fact doctrine.” But the theory under¬ 
lying the Crowell case is that Congress can legislate con¬ 
cerning Workmen’s Compensation only in fields not re¬ 
served to the states, as for instance, the maritime jurisdic¬ 
tion of the United States; and since, insofar as the maritime 
jurisdiction is concerned certain constitutional limitations 
attach, it was regarded as fundamental by the majority of 
the Court in that case that opportunity be afforded for an 
independent judicial review on the question of whether the 
applicant for relief was an employee engaged in the mari¬ 
time field. The reviewing Court arrived at a different con¬ 
clusion from the Commission which first reviewed the facts 
in this case. This conclusion was sustained by the Su¬ 
preme Court. The same conflict in doctrines of review, as 

13 Sec Landis: Crucial Issues in Administrative Law. 53 Harv. L. Rev. 1077, 
1093. 

14 See CnrOillo v. Liberty Mutual Co.. 330 U. S. 469. 477. 478. 91 L. Ed. 1028, 
67 S. Ct. SOI: 

“Our attention must therefore be cast upon the inference drawn by the 
Deputy Commissioner in this case that Ticcr’s injury and death did arise 
out of and in the course of his employment. If there is factual and legal 
support for that conclusion, our task is at an end.” (pp. 478, 479.) 
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expressed by the opinions of Chief Justice Hughes and 
Justice Brandeis in the St. Joseph Stock Yards case, supra. 
is noted in the opinions of these two Justices in the Crowell 
ease. 

However, the factors which justified the opinion of the 
majority in the Crowell case are entirely lacking in the in¬ 
stant case. Jurisdiction of the Workmen’s Compensation 
Commission making an award was challenged by the em¬ 
ployer. In the instant case, Mr. Hyman invoked the juris¬ 
diction of the Board of Zoning Adjustment in seeking the 
privilege of a special exception to the established Residen¬ 
tial D zoning of lower 16th Street. It is clear, therefore, 
that the basic issue insofar as the doctrine of constitutional 
fact is concerned is completely absent from the instant case. 

In a series of opinions, the Supreme Court has recently 
indicated significantlv different views with reference to the 
question of judicial review of administrative decisions than 
those expressed by Chief Justice Hughes in Crowell v. Ben¬ 
son, as well as in the St. Joseph case. In Railroad Commis¬ 
sion of Texas v. Rowan & Nichols Oil Co., 310 U. S. 573 
and 311 C. S. 570, Justice Frankfurter wrote the majority 
opinions for the Court which reversed the Circuit 
Court of Appeals and the trial court, which in turn had en¬ 
joined the Railroad Commission from carrying its oil pro¬ 
ration order into effect. It is noted that Chief Justice 
Hughes, Justice McReynolds, and Justice Roberts dis¬ 
sented. The opinion in 310 U. S. 573 sets forth certain 
principles believed applicable in such a specialized field as 
zoning adjustment where knowledge of many intangible 
factors is possessed to a peculiar and obvious degree by 
those board members who have constant contact with such 
questions as the granting or denial of special exceptions 
and variances. At page 580 the Court said: 

“* * • Certainly so far as the federal courts 
are concerned the evolution of these formulas be¬ 
longs to the Commission and not to the judiciary. 
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[ # ] A controversy like this always calls for fresh 
reminder that courts must not substitute their no¬ 
tions of expediency and fairness for those which 
have guided the agencies to whom the formulation 
and execution of policy have been entrusted.” 

[*] (Intervening sentence ordered stricken bv 
Court, 311 U. S. 614, 85 L. Ed. 390, 61 S. Ct. 66.) * 

And at page 581 the Court said: 

“* • # Certainly in a domain of knowledge still 
shifting and growing, and in a field where judg¬ 
ment is therefore necessarily beset by the neces¬ 
sity of inferences bordering on conjecture even for 
those learned in the art, it would be presumptuous 
for courts, on the basis of conflicting expert testi¬ 
mony, to deem the view of the administrative tri¬ 
bunal, acting under legislative authority, offensive 
to the Fourteenth Amendment.” 

And at page 584 the Court said: 

“• # # It is not for the federal courts to supplant 
the Commission’s judgment even in the face of con¬ 
vincing proof that a different result would have 
been better.” 

In 311 U. S. 570, the same Court with the same Justices dis¬ 
senting affirmed its previous decision. At page 575 the 
Court said: 

“• * * For its own good reasons Texas vested 
authority over these difficult and delicate problems 
in its Railroad Commission. Presumably that 
body, as the permanent representative of the 
state’s regulatory relation to the oil industry 
equipped to deal with its ever-changing aspects, 
possesses an insight and aptitude which can hardly 
be matched by judges who are called upon to inter¬ 
vene at fitful intervals. * * # ” 

In National Labor Relations Board v. Gullett Gin Co 340 
U. S. 361, 363, 95 L. Ed. 337, 341, 71 S. Ct. 337, the Court 




18 


examined the question of the scope of judicial review of a 
decision of the National-Labor Relations Board: 

“* * * ‘There is an area plainly covered by the 
language of the Act and an area no less plainly 
without it. But in the nature of things Congress 
could not catalogue all the devices and stratagems 
for circumventing the policies of the Act. Nor could 
it define the whole gamut of remedies to effectuate 
these policies in an infinite variety of specific situa¬ 
tions. Congress met these difficulties by leaving 
the adaptation of means to end to the empiric proc¬ 
ess of administration. The exercise of the process 
was committed to the Board, subject to limited 
judicial review. Because the relation of remedy to 
policy is peculiarly a matter for administrative 
competence, courts must not enter the allowable 
area of the Board’s discretion and must guard 
against the danger of sliding unconsciously from 
the narrow confines of law into the more spacious 
domain of policy.’ Phelps Dodge Corp. v. National 
Labor Relations Board, 313 U. S. 177, 194.” 

Similarly, in the instant case there is a policy field con¬ 
fided to the judgment and discretion of the BZA by Con¬ 
gress. The Act of Congress requires that determinations 
respecting whether the proposed exceptions would be in 
harmony with the purpose and intent of zoning regulations 
and maps be made by the Board. 

In Alabama Public Service Commission v. Southern Rail- 
wag Company, 341 U. S. 341, 34S, 95 L. Ed. 1002, 1008, 71 
S. Ct. 762, Chief Justice Vinson said with reference to 
judicial review of the administrative decision involved in 
that case: 

“The fact that review in the Alabama courts is 
limited to the record taken before the Commission 
presents no constitutional infirmity. Washington 
ex rel. Oregon R. & N. Co. v. Fairchild, 224 U. S. 

510, 56 L ed. 863, 32 S. Ct. 535 (1912). And, what- 
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ever the scope of review of Commission findings 
when an alleged denial of constitutional rights is in 
issue, it is now settled that a utility has no right to 
relitigate factual questions on the ground that 
constitutional rights are involved. New York v. 
United States, 331 U. S. 284, 334-336, 91 L ed. 1492, 
1528-1530, 67 S. Ct. 1207 (1947); Railroad Commis¬ 
sion of Texas v. Rowan & Nichols Oil Co. 311 U. S. 

570, 576, 85 L ed. 358, 362, 61 S. Ct. 343 (1941). 

* • *>> 


It would thus appear that no longer is there any right to 
relitigate factual questions on the ground that constitutional 
rights are involved. In this respect it is noted that Mr. 
Hyman no longer appears to insist upon trial de novo in 
the District Court with the same conviction that once char¬ 
acterized his position. In denying trial de novo the District 
Court was supported by the overwhelming weight of au¬ 
thority. See collection of cases in 168 A. L. R. 141, 146. 
Upon consideration of these cases, we conclude that the two 
cases relied upon by Mr. Hyman, namely, St. Joseph Stock 
Yards case and Crowell v. Benson case, supra, can readily be 
distinguished not only on factual issues involved but the 
legal principles discussed. As previously indicated they 
provide no support for his contention that the trial court 
should have exercised its own independent judgment and 
rendered a decision for Mr. Hyman. As previously indi¬ 
cated no factual basis in the record exists which would 
justify such action. Recent decisions in the Supreme Court, 
as heretofore indicated, demonstrate a tendency on the part 
of that Court to recognize the need for entrusting questions 
comparable to zoning adjustment to the expert judgment 
and discretion of such administrative tribunals as BZA. 
'Where, as here, the Board has acted within the limits of the 
field of operation established for it by Congress and there 
is a rational basis for its action, the courts will not reverse 
the decision of the administrative agency and substitute 
their own views for those of the agency. 
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III. 

BZA’s Position on Remand. 

Mr. Hyman’s third point is: No Evidence Has Been Of¬ 
fered by BZA. He emphasizes the record is complete. BZA 
sought no opportunity to offer evidence either when the case 
was being considered administratively or when the case was 
presented in the District Court. Reference is made to the 
discussion in BZA’s principal brief filed in this cause on 
burden of proof at pages 21 et seq. therein. The burden 
clearly rests upon Mr. Hyman. We will not repeat in this 
brief what we said in our brief as to that point. The deci¬ 
sion of the District Court in denying Mr. Hyman’s conten¬ 
tion that there should be a trial de novo is clearly in ac¬ 
cordance with the overwhelming weight of decided cases in 
zoning adjustment matters. 168 A. L. R. 141, subpar. 6, et 
seq., 146, subpar. (c). 

Mr. Hyman’s reliance in this third point on the quotation 
from 42 Am. Jur. par. 236, page 675, on the general subject 
‘‘Public Administrative Law,” clearly illustrates that fal¬ 
lacy of his concept of this proceeding. He assumes that in 
the administrative hearing conducted by BZA on his ap¬ 
plication for a special exception to the established zoning of 
lower 16th Street that the BZA was on the defensive. BZA 
was created by the Congress of the United States to act in 
a quasi-judicial capacity and to determine in its expert 
judgment when proof offered by an applicant for such a 
privilege as a special exception to general zoning was suffi¬ 
cient to warrant the grant of such a special exception. No¬ 
where in the legislative history of this statute or in any 
cases decided under similar statutes have we found any sup¬ 
port for the theory advocated by Mr. Hyman that such a 
board is required to go out and procure affirmative evidence 
and to cause it to be inserted in the record, under such 
circumstances as that with which the Board was confronted 
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in the instant case. The burden of proof being upon 
the applicant, it clearly devolved upon him to establish a 
factual basis on which the Board would have been author¬ 
ized to grant the privilege sought by him. The record in 
this respect shows a clear deficiency of proof on behalf of 
the applicant. 

Mr. Hyman places reliance upon the case, and quotation 
therefrom, of Chicot County Drainage District v. Baxter . 
308 U. S. 371, 84 L. Ed. 329, 60 S. Ct. 317. This case is 
readily distinguishable from such an issue as we are con¬ 
fronted with in the instant case. There, a party to litigation 
in court failed or neglected to introduce certain proof in one 
case. Applying the principles of res judicata, the Court 
held that that party could not, in a subsequent suit involv¬ 
ing the same issue, have an opportunity to introduce evi¬ 
dence which it had failed to introduce in the first case. No 
such issue is presented in the instant case. 

Mr. Hyman’s reliance on the case of H or met v. Helvering, 
312 U. S. 552, 85 L. Ed. 1037, 61 S. Ct. 719, is somewhat dif¬ 
ficult to understand. We submit that insofar as that case 
and its decided principle have any relevancy to the issue 
with which this Court is confronted, it justifies, if anything, 
the position of the lower court in determining upon a re¬ 
mand. At page 557 of 312 U. S., the Supreme Court em¬ 
phasized that “Rules of practice and procedure are devised 
to promote the ends of justice, not to defeat them. A rigid 
and undeviating judicially declared practice under which 
courts of review would invariably and under all circum¬ 
stances decline to consider all questions which had not pre¬ 
viously been specifically urged would be out of harmony 
with this policy. * # Since the Supreme Court felt that 
petitioner should not be foreclosed from all opportunity to 
offer evidence before the Board, the matter was remanded 
to the Board of Tax Appeals for further proceeding in ac¬ 
cordance with the opinion of the Supreme Court. 
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The position of BZA oil remand is as follows: 

Where, as in the instant case, the party having the burden 
of proof fails to demonstrate by evidence any one of the 
essential elements established by the legislative body as 
conditions for the grant of the privilege sought by him no 
remand is justified, and the reviewing court should affirm 
the decision of the administrative board. Here, the record 
of three hearings before BZA accorded Mr. Hyman dis¬ 
closes no evidence on the issue of whether the grant of the 
special exception sought would not create a dangerous or 
otherwise objectionable traffic condition. Mr. Hyman limit¬ 
ed his proof to the assertion of a witness that parking lot 
facilities in this area were better than other areas; that the 
witness who rented a parking space by the month could 
always find a place in which to park (J. A. 53). Mr. Hyman 
said he could park behind his building (J. A. 51). A map 
was presented showing parking lots in the area between 
Scott Circle and II Street and between Connecticut Avenue 
and 14th Street. Xo effort was made to demonstrate the 
availability of parking spaces to new customers although 
the Board asked this question (J. A. 53). Mr. Hyman said 
that if the privilege were accorded him of converting his 
apartment house to an office building in which he would 
expect to have between 150 and 200 tenants (J. A. 54) and 
their employees, that he could provide twelve parking 
spaces (J. A. 68). 

The only evidence adduced by Mr. Hyman on the other 
two essential conditions imposed by the Zoning Commission 
for the grant of a special exception, namely, that the pro¬ 
posed use be in harmony with the purpose and intent of the 
zoning regulations and maps and that the proposed use 
would not affect adversely the present character and future 
development of the neighborhood, was the disputed use 
map (J. A. 60, 61, 62, 63, 64, 65, 66, 67, 72, 73), and counsel’s 
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argument concerning eight other exceptions. 15 The trial 
court, in effect, excluded the need for proof on these two 
issues by concluding that: 

“* * * It is reasonable to assume that the Zoning 
Commission has, by the regulation here in question, 
made legislative determination that the change 
from the use of a building as an apartment house 
to one for office building purposes, or banks, does 
not in and of itself, and without more, constitute a 
use not in harmony with the general purpose and 
intent of the zoning regulations and maps, nor af¬ 
fect adversely the present character and future 
development of the neighborhood.” (J. A. 32.) 

BZA takes the position that the regulation clearly left 
this determination to its discretion. The Zoning Commis¬ 
sion could have zoned the entire area first commercial. The 
Zonimr Commission could have omitted these two conditions 
insofar as paragraph 30 (lower 16th Street) is concerned. 
It did neither. Therefore, it is plain that some affirmative 
evidence should have been offered to support Mr. Hyman's 
burden of proof on these points. 

If we are to assume that the trial court’s statement on 
the Commission’s legislative determination has eliminated 
the need for proof on these two points, then it would ap¬ 
pear that the trial court has assumed legislative authority 10 
to amend the plain meaning of paragraph 30. If, on the 

is “The mere fact that consents were (granted to owners of premises some¬ 
what similarly situated does not in itself show that consent was arbitrarily 
refused to this applicant. The question is not whether some one else has been 
favored. The question is whether the petitioner has been illegally oppressed. 
Exercise of discretion in favor of one confers no right upon another to demand 
the same decision. Unlimited discretion vested in an administrative board by 
ordinance is not narrowed through its exercise. Calculated failure to lay down 
general standards in the ordinance should not be nullified by interpretation 
that each case passed upon creates a standard that must be generally followed 
thereafter. The council may refuse to duplicate previous error; it may change 
its views as to what is for the best interests of the city; it may give weight to 
slight differences which are not easily discernible. * * *” Larkin Co., Inc. v. 
Schwab. 242 N. V. 330. 151 N. E. 637, 639. 

16 Federal Communications Commission v. Pottsvillc Broadcasting Co., 
309 U. S. 134. 145. S4 L. Ed. 656, 60 S. Ct. 437. 442. 


other hand, we are to interpret this language of the opinion 
as leaving unimpaired the plain meaning and effect of these 
two conditions, then it must be concluded that the record is 
barren of evidence to support Mr. Hyman’s burden of proof 
as to these two points. Scaduto v. Town of Bloomfield, 
127 X. J. L. 1, 20 A. 2d 649. On applicant’s failure to sus¬ 
tain his burden of proof, the trial court should have affirmed 
the decision of the BZA. 

A remand is justified where a zoning adjustment board 
grants an exception or a variance without supporting evi¬ 
dence, Brandon v. Montclair , 124 N. J. L. 135, 11 A. 
2d 304, 125 X. J. L. 367, 15 A. 2d 598; People ex rel . Ford- 
ham v. Walsh, 244 X. Y. 280, 155 X. E. 575, 578; Hopkins v. 
Bd. of Appeals of City of Rochester, 33 N. Y. S. 2d 396, 
or where the board makes an error of law. 17 

The trial court held that BZA committed an error of law. 
The statement on this matter in the court’s opinion is as 
follows: 


“* * * It is insisted before this Court that Regu¬ 
lation 30, read in connection with the preamble, in 
effect precludes the Board of Zoning Adjustment 
from authorizing the change of use from a well 
equipped apartment house to an office building. To 
do so, it is urged, would not be in harmony with the 
general purpose and intent of the zoning regula¬ 
tions and maps, and the only relief available to the 
plaintiffs is a change of the zoning and maps of the 
area by the Zoning Commission. In this, I believe 
the Board of Zoning Adjustment has made a mis¬ 
take of law. # * •” (J. A. 32.) 

The position counsel for BZA sought to make clear was that 
the distinction between the eight exceptions granted by BZA 
on lower 16th Street and Mr. Hvman’s case is that no sub- 
stantial dislocation in the housing accommodations of this 
Residential D area resulted in any of the other cases. We 


17 See note 16 supra, at page 23. 
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will not repeat the distinguishing circumstances set forth at 
pages 34, 35, 36, and 37 of BZA’s brief as appellant. Some 
mention of the uses of these other eight buildings prior to 
the granting of the exceptions by BZA will illustrate the 
point: Mr. Tucci’s building site was used as a parking 
lot (J. A. 133, 142); the Christian Science Church building 
was not used then or now for housing (J. A. 115); Dr. Sap- 
pington’s building would retain the same characteristics 
and he would need no additional space for his son’s office 
(J. A. 108); the King Coal Co. building (p. 6, binder of 
exhibits) now owned by Mr. Shinn has been non-conforming 
since the advent of zoning in 1920; Mrs. Doris Lowe’s (J. A. 
112) vacant building in which residential tenants showed 
no interest; the record is silent with reference to any 
residential uses incident to the remaining buildings: Motion 
Picture Association (J. A. 100) and Teck Construction Com¬ 
pany (J. A. 130). In the eighth exception, the building of 
Messrs. Reiner and Moscowitz (J. A. 154) now occupied by 
the Air Transport Association, the record shows that this 
building was occupied by the British Purchasing Commis¬ 
sion during the war and for a time subsequent thereto. 

This Court, in Leivis v. District of Columbia, supra, said 
at page 29 of 190 F. 2d: 

“The Zoning Commission also gave as a reason 
for its denial of appellants’ petition the fact that 
residential improvements of substantial character 
are located on appellants’ parcels. Appellants con¬ 
tend that this is an irrelevant consideration; that 
it is not a factor clearly related to health, safety, 
and welfare. But the Zoning Commissioners are 
entitled to consider the entire situation in a partic¬ 
ular locality. They need not close their eyes to 
such factors as the adequacy and good condition of 
existing buildings for the uses to which they are 
presently being put; the need of the community for 
those uses, the style and attractiveness of existing 
buildings, and the like. All of this is certainly rel¬ 
evant to the preservation of the values of sur- 



rounding property. If buildings of substantial size % 
and real utility to the community are to be torn 
down or rebuilt, and it is not clear that buildings 
of equal or greater attractiveness and community 
usefulness are to replace them, the Zoning Commis- - 
sioners can hardly be expected to give consent 
without carefully weighing these factors. In the 
present case it would appear that the existing resi¬ 
dential structures include at least one substantial 
apartment house; that they are well occupied; and 
that they form a useful part of the housing accom¬ 
modations of the community.’’ (Emphasis sup¬ 
plied.) 

It is also noted that one of the District Court’s essential 
findings in llazen v. Ilaicley, 66 App. D. C. 266, 86 F. 2d 
217, which had reversed a determination by the Zoning 
Commission and which reversal was sustained by this Court, 
is as follows: 

“ ‘ * * * There is an extreme need for additional 
housing facilities in the District of Columbia and 
* * * a shortage of available apartments, * * ” 

(quoted by this Court in Leventhal v. D. C. supra.) 

In Wolpe v. Poretsky, SI U. S. App. D. C. 67, 68, 154 F. 2d 
:>30, this Court, in commenting on the refusal of the Zoning 
Commission to permit the construction of an apartment 
house in an area surrounded by a public park and char¬ 
acterized by unusual topographical conditions, observed: 

“* * * Even apart from the housing shortage, it 
would have borne no positive relation to the public 
welfare and would have been arbitrary and unrea¬ 
sonable. In view of the acute housing shortage it 
bore a negative relation to the public welfare. The 
District Court was clearly right in setting it aside, 
and the Commission has properly acquiesced in the 
correction of its error.” 

The BZA was admonished to act in harmony with the 
purpose and intent of the zoning regulations and maps. 
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The paramount purpose of a residential zone is to furnish 
housing facilities and accommodations. 

There is nothing to the contrary in Potts v. Bd. of Ad¬ 
justment of Princeton, 133 X. J. L. 230, 43 A. 2d 850, on 
which the applicant relies as to this housing point because 
there the Court refused to permit multi-family housing in a 
single-family zone in spite of the housing shortage. Here 
BZA, in a Residential 1) area which encourages apartment- 
house use, is maintaining the status quo, the effect of which 
is to continue to provide for these needed housing facili¬ 
ties. 1 * 

This Board, in taking this distinguishing characteristic 
of Mr. Hyman’s apartment house into consideration, was 
thus following the principles established by this Court and 
followed by the Zoning Commission. BZA, it is submitted, 
has a rational basis 19 for its action and was acting in har¬ 
mony with the purpose and intent of the regulations and 
maps as specified in paragraph 30 and also within the scope 


ls Sce statement of Mr. Nolen as to the general purpose and plan of the 
zoning of lower 16th Street, as follows: “* * * First, it was desired to pre¬ 
serve it as a dignified monumental frontal approach to the White House along 
which would be fine hotels, apartments, embassies, churches, and appropriate 
institutions. * * * 

“There is every reason to assume that once the uncertainty as to zoning 
policy is removed, substantial redevelopment of lower 16th Street will take 
place, consisting mostly of apartments, hotels and institutions, the latter of a 
type which are an asset to Washington. No other close in location can com¬ 
pare in its desirability for these uses so long as commercial development is 
excluded.” (J. A. SO. 81.) (Emphasis supplied.) See also J. A. S2. 91. 

19 Opinion of Justice Cardozo in People ex rel. Fordham v. Walsh, supra, (p. 
29 of BZA’s brief, No. 11476). 

“* * * The owner, whose petition had been denied, complained that he was 
the victim of arbitrary discrimination in that other applications had been 
granted at the instance of neighboring owners not differently situated. We 
found a basis in the record for the exercise of judgment. Not improbably the 
board had made a mistake in granting like favors to other owners in the 
past. This did not mean that it was subject to a legul duty to enlarge the 
field of encroachment and thereby magnify the error. The question was not 
‘whether some one else’ had ‘been favored.’ The question was ‘whether the 
petitioner’ had ‘been illegally oppressed.’ Matter of Larkin Co. v. Schwab, 
242 N. V. 330. 336. 151 N. E. 637. * * *” (p. 587). (Emphasis supplied.) 

See also concluding sentence of the Supreme Court’s opinion in Rochester 
Telephone Corp. v. United States, 307 U. S. 125. 146: 

* * ‘The judicial function is exhausted when there is found to be a rational 
basis for the conclusions approved by the administrative body.’ Mississippi 
Valley Barge Line Co. v. United States, 292 U. S. 2S2. 2S6-2S7; Swayne <1* 
Hoyt, Ltd. v. United States, 300 U. S. 297. 303, et seq." 






of the statutory restriction that it has no power to change 
(amend) the zoning of any area (the Act of 1938, D. C. Code 
1951, Sec. 5-420). 

It is therefore respectfully submitted that no error of law 
was committed by BZA in taking these distinguishing char¬ 
acteristics into consideration. 

Some courts, finding no supporting evidence to sustain a 
grant of an exception or a variance as heretofore mentioned 
in the Fordham case, supra, or in the Hopkins case, supra, 
have remanded the matter on the theory that such action 
was arbitrary and capricious. Here, the trial court applied 
that characterization to the action of BZA in denying this 
application. The essential difference between lack of evi¬ 
dence to support a grant and a denial because of the lack 
of supporting evidence is pointed out clearly by the Su¬ 
preme Court of New Jersey in Potts v. Board of Adjust¬ 
ment of Princeton, 43 A. 2d 850, 855. 

It therefore seems clear that the decision on the record 
should have been to sustain the action of BZA. 

IV. 

Mandamus Will Not Lie to Control Exercise of Discretion. 

Mr. Hyman takes the position that he is entitled to relief 
because of the findings of fact and conclusions of law based 
thereon. At the outset it is well to recognize that the trial 
court is supported by the clear weight of authority in re¬ 
fusing to substitute its judgment for that of the administra¬ 
tive board. 

Zahn v. Board of Public TCorArs, supra. 

Euclid v. Ambler, supra. 

Wilcox v. City of Pittsburgh, 121 F. 2d S35, S37. 

See collection of zoning adjustment cases on this 
point in 168 A. L. R. 149, et seq. 

While BZA, for reasons previously indicated at pages 23 
et seq. of this brief, respectfully disagrees with the general 
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analysis made of this case by the trial court, nevertheless, 
we wish to emphasize that the trial court stopped far short 
of concluding that Mr. Hyman had presented that quantum 
of proof which would entitle him to a mandatory injunction. 

In relying on the case of Miguel v. McCarl, 291 U. S. 442, 
78 L. Ed. 901, 54 S. Ct. 465, as authority for the proposition 
that the trial court erred in declining to grant mandatory re¬ 
lief, Mr. Hyman clearly misconceives the essential nature of 
the function entrusted by Congress to BZA. The 1938 Act 
endows this Board with discretion. Quite to the contrary, 
the duty imposed upon the officials sued by Miguel, a retired 
Philippine Scout, for payments due on his pension was 
clearly ministerial and equivalent to a positive command. 
Under the statutes then in force, Miguel, having served 
thirty years in a component part of the United States Army 
and having been retired with the rank of Master Sergeant 
by order of the Secretary of War acting for the President, 
was entitled to 75 per centum of his active duty pay and al¬ 
lowances. A voucher for certain monthly retirement pay 
was presented to the finance officer in Manila and by him 
referred to the Comptroller General who refused to author¬ 
ize payment. The Judge Advocate General of the Army 
joined with the Solicitor General in urging the correctness 
of Miguel’s position. The Comptroller General contended 
that the Chief of Finance of the Army could not be com¬ 
pelled by mandatory injunction to pay the voucher in 
question. This Court, in 62 App. D. C. 259, 66 F. 2d 564, 
sustained the Comptroller General and held that neither 
mandamus nor injunction should issue in a case of doubtful 
character from statutes of uncertain meaning, for in such 
circumstances the duty sought to be controlled was regarded 
as involving the character of judgment or discretion. The 
Supreme Court reversed this Court and the Comptroller 
General, and held that Miguel was an enlisted man in the 
Army and having served thirty years as such, was entitled 
to retirement benefits: 


“* * * In this situation the duty of the disburs¬ 
ing officer to pay the voucher in question ‘is so 
plainly prescribed as to be free from doubt and 
equivalent to a positive command,’ and, therefore, 
is ‘so far ministerial that its performance may be 
compelled by mandamus.’ Wilbur v. United 
States, supra (2S1 U. S. pp. 218, 219, 74 L. Ed. 816, 

817, 50 S. Ct. 320). It seems unnecessary to add 
that this duty cannot be affected by a contrary 
decision of the Comptroller General.” 

Obviously, the situation with which we are here con¬ 
fronted involves a very different issue. The determination 
of whether Mr. Hyman’s application for a special excep¬ 
tion to the established Residental D zoning of lower 16th 
Street is “in harmony with the purpose and intent of zon¬ 
ing regulations and maps,” whether this application if 
granted will affect adversely the present character and 
future development of the neighborhood, and whether the 
application if granted will not create a dangerous or other¬ 
wise objectionable traffic condition, are questions confided 
by Congress and the Zoning Commission acting legislatively 
to the sound discretion and judgment of BZA. In no wise 
are these questions susceptible to a determination purely 
ministerial nor are the matters entrusted to BZA equivalent 
to a positive command. They involve expert judgment, 
discretion, intimate knowledge of the background, the 
trends, and specifically the housing needs and facilities of 
the community in this particular area. Mr. Hvman was 
given three opportunities of setting forth the necessary 
quantum of proof on these essential conditions imposed 
upon the grant of a special exception to the established 
Residential I) zoning of this area. The record speaks for 
itself. The application places prime reliance upon argu¬ 
ments instead of facts and is based largely on the proposi¬ 
tion that “this you have done for others, so you should 
grant it to me.” The fallacy of this position is clearly 
demonstrated in the language of Judge Lehman of the New 
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York Court of Appeals in Larkin v. Schwab, supra, quoted 
in note 15 on page 23 of this brief. 

There can be no dispute as to the previous holdings of 
this Court on the question of whether mandamus will lie to 
control the exercise of discretion on the part of adminis¬ 
trative boards or officers. The late Justice Rutledge when 
a member of this Court, in the case of Dow v. lakes, 74 App. 
I). C. 319, 123 F. 2d 909, cert . den. 315 U. S. 807, 86 L. Ed. 
1206, 62 S. Ct. 639, reh. den. 315 U. S. 830, 86 L. Ed. 1224, 62 
S. Ct. 912, wrote the opinion of the Court in a matter quite 
comparable to the question presented in this appeal. The 
applicant Dow sought to require the Secretary of Interior to 
issue an authorization to him which would permit the plac¬ 
ing in operation of a salmon trap in Alaska. The Act of 
Congress under which the Secretary was authorized to act 
provided by way of limitation: 

“* * * ‘That every such regulation * * # shall be 
of general application within the particular area 
to which it applies, and that no exclusive or several 
right of fisherv shall be granted therein, nor shall 
any citizen of the United States be denied the right 
to take, prepare, cure, or preserve fish or shellfish 
in anv area # # * where fishing is permitted 
•••/” (74 App. D. C. at 321.) 


Mr. Dow’s complaint, which in this respect bears a resemb¬ 
lance to the complaint in the instant case, alleged that in 
violation of this limitation the Secretary’s regulation de¬ 
prived him of his equal right of fishing and created, in effect, 
a monopoly of trap fishing in the Aleutians and in Western 
Alaska. Mr. Dow alleged that others were granted these 
privileges which were denied to him. This discriminatory 
administrative conduct, he implied, was beyond the power of 
the officials concerned. “What he seeks, therefore, is an 
order directing the Secretary to approve the sites for which 
he has applied or to open a general area for the location 
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of additional sites.” (p.323.) At pages 324, 325 of 74 App. 
1). C., Justice Rutledge said: 

“It is apparent that the court has no power to 
interfere with the exercise of the Secretary’s dis¬ 
cretion under the statute by directing him affirma¬ 
tively to approve the specific sites for which ap¬ 
pellant has applied or to open to salmon fishing by 
traps a general area or areas which would include 
such sites. To do either would be to require him to 
open for such fishing areas which he has deter¬ 
mined shall be closed to it„ This in effect would 
oust him of his discretion and substitute the court’s 
judgment for it. 

» • • * •# • • # 

“ * * * If the Secretary has acted erroneously in 
relation to fishing for salmon by trap, the matter 
is one of detail affecting the manner in which his 
discretion has been exercised, and not one affect¬ 
ing the general scheme. It is therefore one with 
which the courts have no power to interfere, more 
particularly in the manner sought by appellant. 

For them to direct the Secretary to approve speci¬ 
fic sites or to open general areas to particular kinds 
of fishing, both as to the variety of fish and as to 
the type of appliance, would be to prescribe in de¬ 
tail the manner in which his discretion should be 
exercised. What appellant seeks is to have the 
court not merelv direct the Secretary to act, but tell 
him what to do.” 

With clarity this Court points out at page 326 the su¬ 
preme fallacy in Mr. Hyman’s basic position. Mr. Hyman 
has argued throughout these proceedings that since excep¬ 
tions to the established Residential D zoning of lower 16 
Street have been granted to others which permit office-build¬ 
ing use for these other properties, that ipso facto he must 
be granted such a special exception. He dismisses as ir¬ 
relevant the fundamental factor which distinguishes his 
present use and which affords the community needed hous- 
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ing facilities although this factor was not present in any of 
the other eight exceptions. 

1 ‘Obviously the limitation was not intended to 
guarantee unlimited trap fishing. Yet that is the 
logical result of appellant’s view that if some are 
allowed to fish with traps he must be permitted to 
do so also,[‘°] if necessary by the opening of new 
sites or areas. If this is true as to appellant it is 
true as to all other citizens. * * **’ 

If, as this Court reasoned in the Dow case, Mr. Hyman’s 
argument were carried to its logical conclusion, all prop¬ 
erty owners on lower 16th Street should be permitted by 
BZA to convert their apartment houses or hotels to office 
buildings. Quite clearly this is not the purpose and intent 
of zoning regulations and maps which establish this area as 
Residential D. 

Reference is made to the following cases in which this 
Court dealt with comparable situations and enunciated the 
rule that mandamus will not lie to control the exercise of 
discretion of the administrative officials: 


Hammond v. Hull, 76 U. S. App. D. C. 301, 131 F. 

2d 23. 

United States ex rel. Roughton v. IcJces, 69 App. 

D. C. 324,101 F. 2d 248, 252. 

Reichelderfer v. Johnson, 63 App. I). C. 334, 72 F. 

2d 552. 

It has generally been held in zoning adjustment matters 
that mandamus will not lie to control the discretion of ad- 

20 Potts v. Board of Adjustment, supra, at page S54: 

“Prior exceptions granted by the adjustment board are not in themselves 
controlling. Ill-advised or illegal variances do not furnish grounds for a 
repetition of the wrong. If that were not so. one variation would sustain if it 
did not compel others, and thus the general regulation eventually would be 
nullified. The annulment of zoning is a legislative function that is beyond the 
domain of the zoning board. Scaduto v. Bloomfield, 127 X. J. L. 1, 20 A. 2d 
649; Berry v. Recorder's Court of West Orange. 124 X. J. L. 385. 11 A. 2nd 743, 
affirmed Berry v. Recorder’s Office of Town of H’csf Orange, 125 X. J. L. 273. 
15 A. 2d 758. * * *” 

See also footnote 19 on page 27. supra. 
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ininistrative officials acting within the scope of their duty 
where the action is predicated on a rational basis. 

Rubin v. Pasadena, 16 Cal. 2d 119, 104 P. 2d 1041. 
State ex ret. Kreb.tr v. Quinlan, 182 La. 721, 162 
So. 577. 

State ex rel. Hacharedi v. Baxter, 148 Ohio 221, 74 
N. E. 2d 242. 

Childs v. City Planning Commission of Sacra¬ 
mento . (Jensen, Intervener), 79 Cal. 2d SOS, 180 
P. 2d 433. 

Hadden . Inc. v. City of Inglewood. 101 Cal. 2d 47, 

224 P. 2d 913. 

Voight v. Saunders,.... Okla...., 243 P. 2d 654, 656. 

CONCLUSION 

On November 10, 1952, in Case No. 12, Federal Power 

Commission v. Idaho Power Co., . U. S.,_L. Ed. 

. , 73 S. Ct. 85, 87, 21L. W. 4005, the Supreme Court stated: 

“* # * On remand the Commission might have 
reissued the order without the contested conditions 
or it might have withheld its consent to any li¬ 
cense. It is the Commission’s judgment on which 
Congress has placed its reliance for control of li¬ 
censes. See £§ 6, 10 (a), 10 (g). When the court 
decided that the license should issue without the 
conditions, it usurped an administrative function. 
There doubtless may be situations where the provi¬ 
sion excised from the administrative order is 
separable from the remaining parts or so minor as 
to make remand inappropriate. But the guiding 
principle, violated here, is that the function of the 
reviewing court ends when an error of law is laid 
bare. * 

Certainly, then, there is no justification whatever for the 
position of Mr. Hyman that the trial court in the instant 
case should have granted mandatory relief, thereby sub¬ 
stituting its judgment for that of BZA. For reasons previ- 



ously detailed, BZA respectfully submits that its determina¬ 
tion was not arbitrary or capricious in that it failed to call 
witnesses or adduce testimony in support of its denial of 
this proposed special exception. BZA respectfully submits 
that it did not comrpit an error of law in taking into con¬ 
sideration as a differentiating circumstance between this 
proposed special exception and others granted previously 
that this apartment house furnishes necessary housing ac¬ 
commodations in a Residential D zone, whereas none of the 
previously granted special exceptions did furnish housing 
accommodations. In view of the fact Mr. Hyman failed to 
sustain his burden of proof, Cross-appellees respectfully 
submit that no remand is justified and BZA 7 s denial of the 
special exception should be sustained. 

Respectfully submitted, 

Vernon E. West, 

Corporation Counsel, I). C., 

Chester H. Gray, 

Principal Assistant Corporation 
Counsel, D. C., 

Oliver Gasch, 

Assistant Corporation Counsel, D. C.. 

J. H. Baumgartner, Jr., 

Assistant Corporation Counsel, D. C., 
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Washington 4, D C. 




